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GERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and

this opinion shall not be treated as precedent for any other

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue.
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case. The sole issue for our consideration is whether petitioner
is liable for an accuracy-rel ated penalty under section 6662 for
2005.

Backqr ound?

Petitioner resided in Arizona when she filed her petition.
During 2005 petitioner was an enpl oyee of North Muntain
Dentistry, P.C, and Roussel ow Enterprises. She also worked as a
licensed real estate agent and purchased real estate for resale,
repai ri ng and upgradi ng the purchased properties as necessary.
Properties not imrediately resold were rented out. |In 2005
petitioner rented out the follow ng properties: Cobbl estone,
Emmett, Expedition, Gavilan Peak, Hillery, Julian, Mnzanita,

Ri opel l e, and Whisper Creek. 1In 2005 petitioner sold the
foll ow ng properties: 44th Street, Julian, and Riopelle.

Petitioner filed a Form 1040, U.S. Individual Inconme Tax
Return, for her 2005 tax year. The return was prepared by her
father, John M Cobb.® Petitioner reported the rental incone and
expenses fromthe Cobbl estone, Emett, Hillery, and Wi sper Creek
properties on Schedules C, Profit or Loss From Busi ness. She

reported the rental income and expenses fromthe Expedition,

2The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

3The parties disagree as to whether M. Cobb qualifies as a
prof essional tax adviser. Because we find that petitioner did
not rely or did not rely reasonably on his advice (discussed
bel ow), we need not decide that issue.
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Gavi | an Peak, Julian, Manzanita, and R opelle properties on
Schedul es E, Suppl enental Inconme and Loss. She reported a
$16,925 gain fromthe sale of the 44th Street property on a
Schedule C. She did not, however, report any gain fromthe sale
of the Julian or Riopelle property. She reported a $60, 010 | oss
and a zero tax liability.

Respondent audited petitioner’s 2005 tax return. At the
conclusion of the audit, petitioner and respondent entered into a
settlenent agreenent. Petitioner agreed to a $238, 150 i ncrease
in her taxable incone based on the foll ow ng adjustnents:

. A $36,612 increase to incone attributable to gain on

the sale of the 44th Street property;

. a $102,326 increase to incone attributable to gain on

the sale of the Julian and Ri opelle properties;
. a $91,076 increase to inconme attributable to the
di sal | owance of various deductions clainmed on Schedul es
C and E;

. a $1, 149 decrease to incone attributable to the
al l omance of an uncl ai med deduction for one-half of
petitioner’s self-enploynent tax;

. a $3,200 increase to incone attributable to a

conput ational adjustnent to petitioner’s personal

exenption; and
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. a $6,085 increase to incone attributable to a
conput ational adjustnent of petitioner’s item zed
deducti ons.
Petitioner also agreed that the gain fromthe sale of the 44th
Street property was capital gain and that all of the rental
i ncone and expenses for the Cobbl estone, Emmett, Hillery, and
Wi sper Creek properties should be reported on Schedul es E and
not on Schedules C, as originally reported. As a result,
petitioner consented to the assessnment of a $48, 083 i ncone tax
defi ci ency.
On March 31, 2009, respondent issued a notice of deficiency
to petitioner determning that she was liable for a $9, 617
accuracy-rel ated penalty under section 6662(a). Petitioner filed
atinely petition in response to the notice of deficiency.

Di scussi on

Section 6662(a) and (b)(1) and (2) inposes an
accuracy-rel ated penalty of 20 percent on the portion of an
under paynment attri butable to negligence, disregard of rules or
regul ations, or a substantial understatenent of incone tax.

An understatenent is substantial if it exceeds the greater
of: (1) 10 percent of the tax required to be shown on the return
for the taxable year, or (2) $5,6000. Sec. 6662(d)(1)(A).
Petitioner’s understatenent of her 2005 inconme tax, $48,083, is

substanti al because it exceeds $5, 000.
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Section 6664(c) (1) provides a defense to a section 6662
penalty with respect to any portion of an underpaynent for which

t he taxpayer had reasonabl e cause and acted in good faith.
Whet her the taxpayer acted with reasonable cause and in good
faith depends upon all the pertinent facts and circunstances.
Sec. 1.6664-4(b)(1), Incone Tax Regs. The nobst inportant factor
is the extent of the taxpayer’s effort to assess his proper tax
liability. Id.

Petitioner clainms that she had reasonabl e cause because the
anount of tax she reported on her return reflects her proper tax

litability. She clains she entered into the settlenent agreenent

only to avoid litigation. |In particular, she contends the
fol | ow ng.
. She did not have to report any gain on the sale of the

Ri opel | e property because she had transferred ownership
of that property to a charitable remainder trust in
2004.

. She was not required to report any gain on the sale of
the Julian property because she realized a | oss on the
sale; the “gain” resulted fromrespondent’s
di sal | ownance of expenses which, according to
respondent, petitioner failed to substantiate.

. She reported the correct anmount of gain fromthe sale

of the 44th Street property; the additional gain also
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resulted fromrespondent’s disall owance of expenses
whi ch petitioner allegedly failed to substanti ate.

. She properly substantiated all of her expenses during
the audit.

Petitioner bears the burden of proving reasonabl e cause.

See Higbee v. Conm ssioner, 116 T.C 438, 446-447 (2001).

Because of the nature of her reasonable cause claim in order to
prevail petitioner nust prove that her tax liability was
correctly reported. This in turn requires her to substantiate
her expenses and show that she was not required to report gain
fromthe sale of the Riopelle property. She has done neither.
Petitioner has neither substantiated the di sputed expenses nor
established that she was not the owner of the R opelle property.
We do not accept petitioner’s clains that she provided
respondent’s agents with docunentation substantiating her
expenses and/or that the R opelle property was owned by a
charitable remai nder trust when it was sold. W have great
difficulty accepting petitioner’s claimthat she reported her
proper tax liability because we find it inplausible that she
woul d concede a $48,083 incone tax deficiency (a relatively
significant anount) to avoid litigation and then choose to
litigate a penalty worth only one-fifth of that anount when her
defense to the penalty would require the very sanme proof needed

to contest the entire tax liability.
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Petitioner also clains that she had reasonabl e cause because

she relied on her father’s advice. Although reliance on the

advi ce of a professional tax adviser can be a defense to the

negl i gence penalty, such reliance does not necessarily

denonstrate reasonabl e cause and good faith. See United States

v. Boyle, 469 U S. 241, 250-251 (1985). The reliance nust be
reasonable and in good faith. Sec. 1.6664-4(c)(1), |Incone Tax
Regs. In determ ning whether a taxpayer reasonably relied in
good faith on professional advice, all facts and circunstances
must be considered, including the taxpayer’s education,

sophi stication, and busi ness experience. 1d.

Petitioner has not denonstrated any reasonable reliance on
her father’s advice. |In fact, petitioner did not heed her
father’s advice to maintain records of her expenses, as nobst of
the increase in her taxable incone was due to her failure to
substanti ate expenses clained on her return. Petitioner’s
reliance on her father’s advice that she did not have to report
the gain fromthe sale of the R opelle property was unreasonabl e
because she reported the rental incone and expenses for that
property on the return. |[If the R opelle property had i ndeed been
transferred to a charitable remainder trust in 2004, she would
not have clainmed the rental inconme and expenses fromt hat
property in 2005. Having substantial experience in the real

estate business, she should have been aware of this discrepancy.
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It was thus unreasonable for her to rely on her father’s advice
wi t hout any further inquiry.
For these reasons, we hold that petitioner is liable for the
section 6662(a) accuracy-related penalty.

To reflect the foregoing,

Deci sion will be entered

for respondent.




